Abstract
I. INTRODUCTION
The law of maintenance has existed for a long time and is profoundly rooted in our society. During the times of the Roman Empire mutual maintenance obligations towards family members related by blood were already recognised 2 . Today maintenance obligations are a fundamental pillar of our society, as the social safety and wellbeing of the weaker party is guaranteed. Besides, the importance of maintenance obligations is shown in its regulatory density in international agreements. Trying to provide an accurate overview for the reader, one sooner or later realises that literally jungle-like conditions exist: while some agreements regulate only jurisdiction or the applicable law, others contain provisions on the recognition and enforcement of decisions and legal assistance. Other agreements even fully regulate the legal relations. Yet the most significant agreements in legal relations between Switzerland and the EU can be counted on the fingers of one hand Earlier conventions which have lost some of their relevance due to newer regulations are e.g. the Hague Convention of 24.10.1956 on the law applicable to maintenance obligations towards children (SR 0.211.221.431 ) and the Hague Convention of 15.04.1958 concerning the recognition and enforcement of decisions relating to maintenance obligations towards children (SR 0.211.221.432) . 4 The New York Convention sets up a basis for international co-operation between parties on the enforcement of maintenance obligations. In the context of this paper the convention is not further discussed. 
THE 2007 MAINTENANCE CONVENTION
The Maintenance Convention was adopted on 23 November 2007 on the occasion of the 21st session of the Hague Conference on Private International Law and entered into force on 1 January 2013. Among the parties bound by the convention is the EU (without Denmark) 8 . Besides the EU, as a big player, the convention has furthermore been signed by the United States. Unfortunately, up until today the ratification is still pending The text of the convention is available under the following link: https://assets.hcch.net/ docs/ec45a3b3-8c8b-4fbd-90d2-0e3533602124.pdf [last accessed: 1.02.2016] . 6 The text of the convention is available under the following link: https://assets.hcch.net/ docs/ec45a3b3-8c8b-4fbd-90d2-0e3533602124.pdf [last accessed: 1.02.2016 
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In the recast of the Brussels I Regulation, the Brussels I bis Regulation, the obsolete hand, the regulation contains provisions on the jurisdiction, recognition, and enforcement of maintenance decisions and legal assistance. On the other hand, Article 15 regulates the applicable law, which shall be determined in accordance with the 2007 Maintenance Protocol. Not only this provision, but also the systematology on which the regulation is based, quickly reveal the tight connection to the new Hague Maintenance Conventions, which served the European legislators as model laws.
The material scope of the EU Maintenance Regulation covers cross-border maintenance applications arising from family relationships, parentage, marriage, or affinity -including maintenance obligations towards a child 29 . Regarding the geographical scope of the regulation, one has to distinguish between the individual provisions: in order for the Regulation to be applicable, a court in an EU Member State must have jurisdiction according to the Regulation. Unlike the 2007 Lugano Convention, where the defendant must have his domicile in a Member State of the convention, the EU Maintenance Regulation is applicable regardless of the parties' domicile, habitual residence, or nationality. In conclusion, it is possible that the EU Maintenance Regulation interferes with the national laws of states which are not bound by it 30 . Article 15 of the EU Maintenance Regulation determines the application of the 2007 Maintenance Protocol. As mentioned before, the Protocol is a convention with erga omnes effect. It is applied universally, even if the applicable law is that of a state not bound by the EU Maintenance Regulation. The remaining provisions of the EU Maintenance Regulation as such regarding the recognition and enforcement of maintenance decisions 31 , or regarding the co-operation between the central authorities 32 , are only effective in relations between the contracting parties (inter partes). is the correct one: The EU Maintenance Regulation newly designates the applicable law and contains -next to its provisions on jurisdiction and recognition and enforcement of maintenance decisions -provisions on co-operation in matters relating to maintenance obligations among the EU Member States. It cannot be assumed that the new EU Maintenance Regulation is just a revised act of the provision of the Brussels I Regulation; rather it must be called a "new legal act" which pursues other aims. Furthermore, this opinion is confirmed by the origins of the EU Maintenance Regulation: Last but not least, a further point that proves that the EU Regulation has to be considered as a convention on a particular matter is found in Article 4(4) of the EU Maintenance Regulation, which determines expressly the relation towards the 2007 Lugano Convention regarding the choice of court agreements.
That having been said, the initial question as to whether the EU Maintenance Regulation or the 2007 Lugano Convention shall apply must be resolved as follows: If there is a proceeding pending with the courts in Switzerland, the courts must assume their jurisdiction exclusively according to the 2007 Lugano Convention. However, if there is a proceeding pending with the courts of a Member State of the EU, the courts must assume their jurisdiction exclusively according to the EU Maintenance Regulation, notwithstanding the existence of a relevant connecting factor. 
JURISDICTION ACCORDING TO THE 2007 LUGANO CONVENTION

JURISDICTION ACCORDING TO THE EU MAINTENANCE REGULATION
Under the heading of Article 3 of the EU Maintenance Regulation entitled general provisions, not less then four grounds of jurisdiction are provided for, which all have equal authority. A restriction to courts located in another member state as under the 2007 Lugano Convention does not exist under the EU Maintenance Regulation. Article 3 of the EU Maintenance Regulation allocates jurisdiction alternatively to the court of the defendant's habitual residence (lit. a), the court of the creditor's habitual residence (lit. b) or to the court of the main proceedings (accessory jurisdiction; lit. c and d).
Also within the scope of the EU Maintenance Regulation, parties may agree that a court of a Member State shall have jurisdiction to settle any dispute between them (Article 4 EU Maintenance Regulation). Furthermore a court shall have jurisdiction in case a defendant enters an appearance before a court of a Member State (Article 5 EU Maintenance Regulation).
New amendments are, on the one hand, subsidiary jurisdiction (Article 6 EU Maintenance Regulation), and, on the other, the forum necessitatis (Article 7 EU Maintenance Regulation).
The most striking asset of the EU Maintenance Regulation is thatcontrary to the 2007 Lugano Convention -domicile does not function as the main connecting factor any more. In fact, the concept of domicile has been replaced by the concept of habitual residence (see Article 3 of the EU Maintenance Regulation). A further example of this tendency is that the connecting factor employed by the subsidiary grounds of jurisdiction is the common nationality of the parties, and not the domicile (see Article 6 EU Maintenance Regulation). The new legislation is no longer guided by the motive of actor sequitur forum rei, which guarantees the defendant's protection. It can be said that the EU Maintenance Regulation completely abolishes this requirement and that the principle of favor defensoris becomes irrelevant for the sake of the creditor's protection.
CONFLICT OF JURISDICTION DUE TO CHOICE OF COURT AGREEMENTS
Both the Lugano Convention and the EU Maintenance Regulation enable the parties to confer jurisdiction on a particular court in advance 
Inevitably this may lead to greater difficulties:
Example 1: A father (F, domiciled in Zurich) concludes an agreement with a mother (M), who is the legal guardian of the seven-year-old son (S, habitually resident in Munich), that F shall be required to make monthly payments of his son's legally owed maintenance contribution 42 . Any disputes arising from the agreement shall be brought before the ordinary courts in Zurich. The different rules on validity lead to other conflicts which cannot be solved easily:
Example 2: A mother (M, domiciled in Munich) and legal guardian of the seven-year-old son (S, habitually resident in Villars/CH) concludes a maintenance agreement with the father of S (F, domiciled in Zug/CH), so that F shall be obliged to monthly maintenance payments (alimony). Any disputes arising from the agreement shall be brought before the ordinary courts in Munich.
In the event that M, as her son's legal representative, claims payment Besides the general provisions in Art. 3 of the EU Maintenance Regulation, the subsidiary jurisdiction of Art. 6 EU Maintenance Regulation is to be considered, which determines that if no court of a Member State has jurisdiction pursuant to Art. 3, 4 and 5 and no court of a state party to the Lugano Convention which is not a Member State has jurisdiction pursuant to the provisions of that Convention, the courts of the Member State of the common nationality of the parties shall have jurisdiction. connection with the Member State of the court seised.
The right to access to justice enshrined in Article 6(1) of the ECHR 50 , which is expressed in the forum necessitatis provided by the EU Maintenance Regulation, requires in the above mentioned example that there is jurisdiction of the court seized. That said, a negative conflict of jurisdiction must be solved in favour of the courts of an EU Member State 51 .
III. CONFLICT AREAS BETWEEN THE APPLICABLE REGULATIONS IN SWITZERLAND AND THE EU REFERRING TO THE APPLICABLE LAW
THE 1973 HAGUE MAINTENANCE CONVENTION ON APPLICABLE LAW
Once jurisdiction has been established in Switzerland, the 1973 Hague Maintenance Convention is applicable 52 . The applicable law is regulated by Articles 4-11 of the Convention: Pursuant to Article 4(1) of the 1973 Hague Maintenance Convention, maintenance obligations shall be subject to the internal law of the state of habitual residence of the maintenance creditor. In the case that the creditor is unable to obtain maintenance -either not at all or just in a specific case (e.g. due to expiry or time limitation), according to Article 5 of the 1973 Hague Maintenance Convention the law of the creditor's and the debtor's common nationality shall subsidiarily apply. If the creditor is unable to obtain maintenance either according to the internal law of the state of his habitual residence or according to the internal law of the state of the common nationality, Article 6 of the 1973 Hague Maintenance Convention determines that the internal law of the authority seised (lex fori) is applicable. It can be assumed that this provision will apply only rarely as the lex fori in most cases already corresponds to the law of the habitual residence of the maintenance creditor according to Article 4(1) of the 1973 Hague Maintenance Convention. Are the maintenance obligations resulting from divorce, legal separation, marriage annulment, its declaration of invalidity, or is a revision of decisions relating to these obligations subject to the claim? Article 8 of the 1973 Hague Maintenance Convention provides -notwithstanding Articles 4-6 -for a special rule: These maintenance obligations are governed by the law applicable to this 50 SR 0.101. . In the case that a public body has provided benefits for the maintenance creditor (e.g. advance payment of alimony), the reimbursement from the debtor is governed by the law to which the body is subject Article 9 of the 1973 Hague Maintenance Convention.
The 1973 Hague Maintenance Convention does not allow the parties to choose the applicable law.
THE 2007 MAINTENANCE PROTOCOL
If jurisdiction has been assumed by a court of an EU Member State, the . However, if the creditor's claim is pending before a court of the state of his debtor's habitual residence, the principle of the lex fori applies. If the creditor, by virtue of this law, is unable to obtain maintenance, in a subsidiary matter, the law of the state of the creditor's habitual residence is applicable -which at the same time corresponds to the general rule 55 . If the creditor cannot obtain maintenance in accordance with either of these laws, Article 4(3) of the 2007 Maintenance Protocol applies on the third level and the law of the state of the creditor's and debtor's common nationality becomes relevant. If a public body is seeking reimbursment from the debtor, the 2007 Maintenance Protocol in Article 10 also refers to the law to which that body is subject. According to the special rule regarding spouses and ex-spouses, one party can demand that Article 3 shall not apply, as the law of another state (in particular the state of their last common habitual residence) has a closer connection to the marriage 57 . Another major innovation is the possibility of choosing the applicable law, which at the same time takes account of the international tendencies towards emphasising party autonomy in family matters. Pursuant to Article 7(1) of the 2007 Maintenance Protocol, the parties can expressly choose the lex fori for the purpose of a particular proceeding. Article 8 of the 2007 Maintenance Protocol allows for a broader, but still restricted, choice of law -not only limited to a particular proceeding.
IMPACT ON THE APPLICABLE LAW DUE TO FORUM SHOPPING
The choice of forum determines the law applicable to a dispute. If the courts in more than one state have jurisdiction to hear a case, the claimant can bring to hear the law most favourable to him by his choice of court. The following situation proves that the new conventions allow forum shopping within the legal relations between Switzerland and the EU with undesirable consequences:
Example 3: A husband A (Swedish citizen) and his wife B (Swedish citizen) have been domiciled in Zurich for more than 20 years. After A has been offered an excellent job in Sweden, and B has found very good employment as well, they both decide to move to Stockholm. However, the spouses cannot put their differences aside and therefore shortly after moving to Sweden file for divorce in Stockholm. The moment B loses her employment because her company is restructured, she decides to return to her familiar environment in Switzerland. Finding a new job proves to be more difficult than expected, and without post-matrimonial maintenance,
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Art. 8 1973 Hague Maintenance Convention on Applicable Law. The special connection with respect to divorce and its timely invariable connecting factor is rigid and nowadays no longer justifiable. The provision does not sufficiently take the ex-spouses' situation and their respective interests into account. Furthermore, as the conflict of rules in respect to divorce have not been harmonised at the international level, forum shopping is inevitably favoured. For all these reasons, this connection to the law has been revised in the 2007 Maintenance Protocol: Bonomi, supra note 17, para 80. to which she is not entitled under Swedish law, she cannot provide for her needs. Meanwhile, the relationship with her ex-husband has deteriorated.
If the creditor is domiciled in Switzerland and the debtor has his permanent residence in a Member State of the EU, more than one court has jurisdiction: Pursuant to Article 5(2)(a) of the 2007 Lugano Convention, on the one hand, the claimant can file proceedings against the debtor in the creditor's domicile in Switzerland, and on the other hand, according to Article 3(a) of the EU Maintenance Regulation, the courts at the debtor's permanent residence in a EU Member State have jurisdiction (in this case Sweden). Owing to multiple available fora, the conflict of laws concerning the revision of divorce decree is determined in another way: The Swiss courts with jurisdiction have to apply Article 8 of the 1973 Hague Maintenance Convention, whereby the maintenance obligations between divorced spouses are governed by the law applicable to the divorce proceedings. According to the domestic system in Sweden, no maintenance is granted, and therefore the spouse is not entitled to maintenance. However, if the proceedings are pending in Sweden, pursuant to Article 3(1) the law of the habitual residence of the creditor applies. According to the designated internal Swiss law, on the contrary, B would be entitled to maintenance 58 .
IV. CONCLUSION
The EU Maintenance Regulation revolutionises the international law of maintenance for the legal relations between Switzerland and the EU. One question remains unanswered: Progress or regress? Evidently, this new legal instrument of the machinery of the EU raises more issues than it is able to solve. The results are only legal fragmentation and the increase of competences which are resulting, with the effect that forum shopping is greatly enabled. But the new EU Regulation is also a thorn in the consumer's side, as its cumbersome wording is a problem for lawyers who are not experts in the field of international law. Mostly it will be the court's task to finally clarify the legal relation between the EU Maintenance Regulation and the 2007 Lugano Convention 59 . As shown in the latest example, this situation is unsatisfactory and carries great dangers for the practitioner. A slight glimmer of hope emerges: 58 Art. 125 Swiss Civil Code (SR 210). In this constellation the escape clause of the provision in Art. 5 2007 Maintenance Protocol cannot be applied as the Swiss law is already the legal system with the closest connection.
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Agrees in opinion concerning the problem of the negative conflict of jurisdiction: FamKomm-Lipp, supra note 30, Art. 69 EU Maintenance Regulation para 10.
